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Our agenda

Tax planning and risk mitigation techniques for large corporations and multi-
national enterprises to consider before year-end enactment of tax reform

This will be a view from 30,000 feet, covering
key year-end tax planning issues for different business types
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Our topics

• Tax reform overview

• R&D Tax Credit 

• Form 8938 Filings (Ownership in a foreign entity)

• Transfer Pricing

• E&P Study

• 179D, bonus depreciation phase downs, and Fixed Asset Review

• Accounting Methods Planning
+ Defer Revenue – Advance Payments
+ Accelerate Deductions – Bad Debts, Rebates and Returns, Prepaid Payment Liabilities, 

Service Liabilities, E&P Study

How long have we been discussing tax reform?

a. Forever

b. Since December 16, 1773

c. At least since we began this presentation

d. Tell me more about this so-called “tax reform”...

Polling Question 

Business Tax Reform Proposals

C corp. 20% maximum tax rate

C corp. limitation on interest deduction

Small and family owned business pass-throughs limited to maximum of 25% tax rate

Measures to prevent wealthy taxpayers from shifting salary income to pass-through business income to 
avoid top individual tax rate

Expensing of new depreciable capital investments for at least 5 years

R&D and Low Income Housing Credits preserved

Domestic Production Activities Deduction eliminated

Repatriation and tax on all untaxed accumulated foreign income, payable over several years

100% exemption to U.S. parent on dividends received from foreign subs

Broad, conceptual reductions in the tax on foreign profits earned by domestic businesses.

Unified Framework
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Tax Reform Possibility?

Mid October

Tax Reform & Congressional Timeline

9/27 9/30 10/15 3/18 Q1 Q212/3110/31

ACA Repeal 
Deadline

Big 6 
Release 

Framework
DRAFT 

Tax Reform 
Language

Debt 
Ceiling 

Vote

Tax Reform 
Passed

Resolution Reconciliation

House & Senate Budget

2018

Very 
Aggressive

Business Tax Reforms:

+Reduced tax rates: 20-25%

+Pass-through tax rate maximum

+Liberalized full expensing, within limits

+Repatriation and toll tax on foreign earnings

+Corporate Integration – Dividend Deduction

Early 2018 is realistic, 2017 is possible

$1.5 trillion in tax cuts over 10 years

Likely “Reforms”

Tax Reform Implications – Effective Tax Rates & Tax Reform

• When tax rates are reduced:
+ Existing DTA/DTLs repriced at new rates in the period enacted
+ Existing deferreds will be repriced downward
+ If in a DTA position, credit the DTA and debit P&L (expense)
+ If in a DTL position, debit the DTL and credit the P&L (benefit)
+ DTA/DTLs originally recorded through Other Comprehensive Income are re-measured 

through income tax expense, not OCI.

• Opportunity:
+ Shrink DTAs, grow DTLs
+ Use timing differences to impact EPS
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Which quote about tax reform was NOT said in 2017?

a) Cheez Doodle reform: lots of puff and color but mostly air

b) We won’t let the American people down on tax reform

c) It’s about the economy

d) We're going to surprise you with speed of tax reform

Polling question

The R&D credit

• In 2015, Congress enhanced the R&D credit and made it permanent

• Available to claim on an original or amended federal tax return

• State R&D tax credits available

• Internal Use Software (IUS) – Regulations issued in 2016

• Recent IRS directive may provide less burdensome way to substantiate R&D credit claims for 
large taxpayers

8938 Filing Requirement Extended to Certain Domestic Entities

• Requires reporting of “specified foreign financial assets” held by a “specified person” if 
threshold amount exceeded

• Required in addition to FinCen 114 

• Filed with IRS as part of annual return filing

• Significant per form penalties for failure to file - $10,000 to maximum $50,000
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8938 Filing Requirement Extended to Certain Domestic Entities

• Prior to 2016 tax years specified persons only included individuals 

• Tax Years beginning  on or after January 1, 2016 certain domestic entities are also considered 
specified persons 
+ Closely held corporation or partnership wherein at least 50% of gross income or assets 

held are passive
+ Trusts with one or more current beneficiary that is a specified person

• Entity Threshold - $50,000 on last day of tax year or more than $75,000 any time during tax 
year

8938 Filing Requirement Extended to Certain Domestic Entities

STEP 1: IDENTIFY ALL ENTITIES THAT ARE CLOSELY HELD BY SAME SPECIFIED 
INDIVIDUAL

Specified 
Individual

Entity 1

Enttiy 3

Entity 4

Entity 2

• 80% vote, value, capital or 
profits

• Constructive ownership rules 
of IRC 267 apply, with 
modification to expand with 
respect to spouse’s family

8938 Filing Requirement Extended to Certain Domestic Entities

STEP 2: SORT ENTITIES IDENTIFIED IN STEP 1 INTO BUCKETS OF "RELATED PARTIES" 
FOR PASSIVE INCOME AND ASSET TEST

BUCKET 1 BUCKET 2 BUCKET 3

Applying passive income and passive asset test –Corporations and partnerships that are closely held by same 
person and that are connected through stock or partnership interest ownership with a common parent 
corporation or partnership are treated as owning the combined assets and receiving the combined income of all 
members of that group
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8938 Filing Requirement Extended to Certain Domestic Entities

STEP 3: IDENTIFY SPECIFIED FOREIGN ASSETS HELD BY ENTITIES WITHIN BUCKETS 
MEETING PASSIVE TEST AND AGGREGATE TOGETHER TO DETERMINE IF THRESHOLD 
EXCEEDED

STEP 4: IF THRESHOLD FILE FORM 8938 TO REPORT EACH SPECIFIED ENTITY’S 
SHARE OF SPECIFIED FOREIGN ASSETS WITH ITS TAX RETURN

=>

OR

=>

$50,000 LAST DAY OF TAX YEAR

$75,000 ANYTIME DURING TAX YEAR

8938 Filing Requirement – The Point

• Requirement to report for entities is relatively new and reporting may not have previously 
been required

• As a result it may be easy to overlook or forget to check for filing requirement in the rush to 
get returns finalized and filed

• Determining whether entities have a filing requirement can be complex and time consuming 
due to application of various related party rules for testing

• Failure to file will result in costly penalties

Plan ahead and proactively –

• identify “buckets” of entities 

• put framework in place to pull and test data for those entities 
in order to determine if filing requirement is met

Transfer pricing

• Make sure your company is in compliance with U.S. tax regulations and those of the countries 
where you do business.

• FIN 48 mandates new rules for recognition, de-recognition, measurement and disclosure of all 
tax positions (the UK has codified that large MNEs must publicly disclose their tax strategy).

• Integrate your tax planning with your business purpose and economic substance.
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Transfer Pricing: Build your tax case and document all four corners

• Demonstrate compliance with transfer pricing rules across the globe in accordance with the 
expectations of each tax jurisdiction

• Take substantial positions that make sense for your business model and reflect where your 
company creates value

• Respond to the OECD BEPS Action 15 (the domestic and international regulations to 
address tax avoidance and ensure that profits are taxed where economic activity creating 
value and generating profits are created)

Country by Country Reporting

• Tax jurisdictions are sharing information, cooperating and pursuing tax revenues aggressively.

• Assume that under-reporting will be detected, which could lead to contentious audits.

• Consequences
+ Penalties between 20-40%
+ Costly litigation
+ Reputational damage

Earnings and Profits (E&P) 

• C Corporations need current and complete accounting of E&P

• Most corporate transactions affect E&P
+ Critical part of your internal controls

• Annual update of E&P accounting is essential
+ Your E&P determines whether shareholder distributions are taxable dividends
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E&P for U.S. Subsidiaries of Foreign-Owned Entities

• U.S. withholding tax on dividends — 30%

• Current E&P accounting through end of year supports accurate withholding (under-
withholding may lead to penalties and audit)

• IRS provides compliance guidelines — withholding examiners are  more aggressive in 
examining and enforcing statutory requirements for withholding and compliance reporting

• Corporate governance (audit committees, directors and company officers) are responsible for 
oversight of compliance and financial reporting

E&P for Foreign Subsidiaries of U.S. Corporations

• The objective — proper compliance without overpaying U.S. taxes due to overstated 
E&P/income.
+ Foreign corporation income not taxed in U.S. until foreign corporation pays a dividend to 

U.S. shareholders.

• Foreign tax credits key off E&P (another reason to keep it current)

• U.S. citizens/residents who are officers, directors or shareholders in certain foreign 
corporations must file Form 5471 or face substantial penalties (in addition, the IRS will view 
your 1040 as non-filed, leaving your individual return open for audit/penalties indefinitely).

179D Energy Efficiency Deduction 
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179D Planning Considerations

• Example : 

179D Planning Considerations

Combine with Cost Segregation Study and/or fixed asset review for maximum impact

50,000 sq feet  x $1.80  x 39.60%  = $35,640

50,000 sq feet  x $1.80  x 25.00%  = $22,500

Permanent Savings      $13,140
Plus Time Value of Money up to 39 years

Fixed Asset Review

• Items to consider:
+ Reclassification of property

- Cost Segregation
- Qualified Real Property
- Non-depreciable to depreciable

+ Bonus depreciation
- Phase down
- Missed Bonus Depreciation 
- Qualified improvement property

+ Immediate Expensing
- Repair and maintenance
- Casualty losses
- Self developed / internal use software
- De minimis expensing safe harbor

+ In addition to regular fixed asset additions, opportunity is applicable to assets acquired in 
stock acquisition

+ Generally automatic Form 3115 change
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What are you doing to plan for tax reform?

a) Looking for tax planning opportunities 

b) Currently implementing tax planning

c) Playing tiddlywinks

d) Moving to Canada

Polling question

Defer Revenue: Advance Payments for Goods and Services

• 1-Year Deferral Method
+ Advance payments included in income year of receipt, to the extent included in taxpayer’s 

applicable financial statements, with remaining amount deferred to next tax
+ Automatic Form 3115 change

• 2-Year Deferral Method (includes gift cards/certificates)
+ Deferral period is the period for financial accounting purposes
+ For inventoriable goods, deferral period generally may not extend  beyond last day of 

second taxable year following year advance payment is received.
+ Non-automatic Form 3115 change

Timing of Deductions

• When are liabilities deductible?

• 3-prong test for accrual taxpayer deductions
+ “All events” have occurred that establish the fact of liability.
+ Liability amount is determinable with reasonable accuracy.
+ Economic performance has occurred

• Certain overrides require capitalization
+ Capital expenditures
+ Compensation
+ Related party transactions
+ Rents
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Prepaid Expenses: Items to Consider

• Automatic Form 3115 method change 
+ Must meet the 12-month rule and be a proper deduction under overall accounting 

method.
+ For example, the liability is incurred when paid for payment liabilities (insurance, taxes, 

gov’t licenses and permits, certain warranties or service contracts)

• Non-automatic Form 3115 change — simultaneous change under the 12-month rule and the 
3-1/2 month rule for prepaid services/goods or recurring item exception.

Bad Debts: Items to Consider

• Identify during the tax year bad debts that are wholly/partially worthless.

• Claim a deduction for the (partial) worthlessness of specifically identified bad debt.

• Write off receivable or write down receivable via specific reserve account for books/records.

• May or may not involve accounting method change, depending on facts and circumstances.

• Automatic Form 3115 change

Timing of Deductions — Economic Performance cont’d

• Payment is economic performance for certain liabilities (payment liabilities)
+ Worker’s compensation, tort, breach of contract, or violation of law
+ Rebates, refunds of similar payment
+ Awards, prizes and jackpots
+ Insurance
+ Warranty/service contract (entered into with the same party that sold/leased underlying 

property to taxpayer)
+ Taxes (imposed by government authority)
+ Licensing fees (required by government authority)
+ Others not classified elsewhere in income tax regulations, revenue ruling or revenue 

procedure (“default”)
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Timing of Deductions

Generally automatic accounting method changes

Where
Applicable

Rule Examples

2 ½ Month 
Rule

Compensation/ 
benefits

Compensation can be deducted if:
•Amount is fixed and determinable;
•Services are provided; and
•Paid within 2 ½ months after year end

Bonuses paid 
within 2 ½ 
months (if fixed 
at year-end)

3 ½ Month 
Rule

Ratable Service 
Contract Safe 

Harbor

•Services provided under contract on a 
regular basis

•Contract does not exceed 12 months; 
and

•Each service provides independent 
value, not dependent upon receipt of 
prior or subsequent service

Contract
janitorial, 
landscaping, 
ongoing IT 
support

Sales, Incentives, Rebates & Allowances

• Items to consider:

+ Many taxpayers provide various sales incentives to their customers in the form of price
protection, returns, credit memos, volume bonuses, dealer funds, guaranteed profit,
rebates, and allowances.

+ Taxpayers tend to add these reserves back into taxable income and do not deduct these
liabilities until paid (change in beginning and ending reserve balance)

+ Change accounting methods to deduct these liabilities when earned

+ Generally automatic Form 3115 change

What is most relevant to your tax situation? 

a) Tax reform planning

b) International tax planning

c) Changing accounting methods

Polling question
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What You Can Do Now

• Implement tax planning previously tabled

• Refresh old tax planning studies

• Model impact of tax reforms

Thank you for your interest!

For more information, talk to your 
DHG Tax advisor or visit 

www.dhgllp.com.


